OXICO
WATCH Hidden Emissions of Hydrochloric Acid

Dutch Council of State ruling on subtraction of measurement uncertainty for
HCI emissions by incinerator
June 9, 2019

The Dutch Council of State has recently ruled that the management of the Waste to Energy plant
REC in Harlingen has incorrectly applied the provisions concerning the subtraction of
‘measurement uncertainty’ as stated in Annex VI, Part 6, section 1.3 and Part 8, section 1.2 of the
IED, the Directive 2010/75/EU on Industrial Emissions'.

The ruling states that the actual ‘measurement uncertainty’ of the continuous Automatic
Measuring System (AMS or CEMS) of the REC — which is to be calculated using the results of
parallel measurements that must be performed once every five years in the chimney — must be
subtracted when correcting the measured emissions.

The ruling implies that the way in which the incinerator reduced the emissions as measured with
the AMS was illegal, because the REC subtracted by default the value of the measurement
uncertainty that a particular measuring system may — according to the IED — at most have in case
it is to be installed in an incinerator (e. g. 4 mg/Nm® for a Hydrochloric Acid (HCI) measuring
system). However, the real value — calculated using the results of parallel measurements in 2013
— of the measurement uncertainty of the actual/ HCI measuring system installed in Harlingen is
much smaller than this default, maximum, value: 0.26 mg/Nm3.

This ruling of the Dutch Council of State is very important. ToxicoWatch cannot rule out that this
practice of handling the ‘measurement uncertainty’ in conflict with the IED occurs in more
countries >. We note that the ruling specifically quotes from a letter of the European Directorate-
General for Environment to the appellants’ (see attachment):

‘Obviously, where an instrument used to measure is very precise there is less need to deduct
values from the measured results compared to a situation where the instrument is less precise.
[...] A practice of deduction maximum fixed values regardless of the accurateness of the
instrument therefore does not sit well with the Directive as the services see it’.

https:/leur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2010:334:0017:0119:EN:PDF
Amsterdam-based lawyer Henri Sarolea and his scientifically trained co-worker Jan Boekeloo were able to
demonstrate the defectiveness of the calculations performed by the waste incinerator. These erroneous results had
at first been approved by experts associated with the government, and also by experts advising the highest national
court (the Council of State) itself, and in 2015 the Council of State ruled accordingly. With the help of the
European Commission’s DGM Sarolea and Boekeloo finally succeeded to convince the Council of State to change
their earlier judgement of 2015.

Letter of DGM European Commission, July 20, 2017, ref: ENV.E2/MV/ts/CHAP(2016)2410
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What are the practical implications of this ruling?

The ruling only considers the HCI emission in the year 2014. In this year the annually averaged
emission of hydrochloric acid (HCl) as measured with the installed AMS of the REC was 7.48
mg/Nm’, where the Environmental Permit of the REC allows 5 mg/Nm’. The established — actual
— measurement uncertainty of the AMS for HCI of the REC is 0.26 mg/Nm’. So the real emission
is 7.22 mg/Nm’, and that is evidently in exceedance of the permitted 5 mg/Nm? (see Figure 1).
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Figure 1: Emission (kg) of HCl in 2014 according to the incinerator (left), and after research by
and ruling of the Council of State (right)*

*Note: The exceedance of the Permit increases in the years 2016 and 2017, cf. Figure 2
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In order to keep this excessive illegal emission hidden, the REC however bluntly subtracted by
default 4 mg/Nm® from the annually averaged value of 7.48 mg/Nm’, and stated that the resulting
3.48 mg/Nm’ complies with the Permit. The ruling of the Council of State implies the incinerator
has for many years emitted thousands of kilos HCI in deviation of the annual emission reports (cf.
Figure 2). Experts doubt the incinerator will be able to reduce the hydrochloric acid emissions.
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Figure 2: Annual emissions (kg) of HCI resulting from the subtraction of, on the one hand, the
larger but incorrect value 4 mg/Nm® (resulting emission: blue) and, on the other hand, the smaller
but correct value 0.26 mg/Nm’ (resulting emission: blue + green + red) for ‘measurement
uncertainty’

ToxicoWatch NGo, Harlingen, the Netherlands http://www.toxicowatch.org/















